What legal precedents are there for the Bushmen’s case?

The rights that indigenous people have under international law are partly a product of rulings given in many legal cases around the world. Each of these test cases has contributed to what is a continuously evolving area of international law. These are some of the most important cases of recent decades:

1. ‘Calder’, Canada, 1973

This historic case was brought by the Nisga’a Indians of British Columbia, Canada. They argued that they possessed land rights to their traditional territory since time immemorial, and had never surrendered or lost their rights to it. In their verdict, the judges of the Supreme Court recognized the existence of Aboriginal rights to land for the first time.

2. ‘Mabo’, Australia, 1992
Eddie Mabo, a Meriam islander from the Torres Straits of Australia, brought this case to establish the right of indigenous people in Australia to own their lands, although the case took so long that he died before the verdict was given. In accepting his claim, the High Court recognised the existence of ‘native title’ for the first time and overthrew the concept of ‘terra nullius’, the legal fiction that the land had been unoccupied when the British colonisers arrived. 

3. ‘Delgamuukw’, Canada, 1997

In this case, brought by the Gitxsan and Wet’suwet’en tribes of British Columbia, Canada, the Supreme Court stated that native people have a constitutional right to own their ancestral lands and to use them almost entirely as they wish. The Court confirmed that indigenous people continued to own their lands unless the government had explicitly ‘extinguished’ their ownership, and also emphasised the importance of oral history as evidence of indigenous peoples’ long ownership of their territories.
4. ‘Awas Tingni’, Nicaragua, 2001

After a Korean company was granted a logging concession over their traditional lands, the Sumu Indians of the village of Awas Tingni took their case all the way to the Inter-American Court of Human Rights. The Court affirmed the existence of indigenous peoples' collective rights to their land, resources, and environment, and declared that the community's rights were violated by the government granting the concession without either consulting with the community or obtaining its consent.

5. ‘Richtersveld’, South Africa, 2003

In a case with striking similarities to that of the Botswana Bushmen, 3,000 Nama people (an indigenous group related to the Bushmen) took the South African government to court after they were evicted from their diamond-rich land in the 1950s. The country’s highest court, the Constitutional Court, ruled that the Nama people had both communal land ownership and mineral rights over their territory. Furthermore, the failure to respect indigenous peoples’ land ownership under their own traditional law, even if it is unwritten, amounts to ‘racial discrimination’.

6. ‘Bukit Tampoi’, Malaysia, 2005

The Temuan people of Bukit Tampoi village in Malaysia fought a ten-year battle to stop their land being used for the construction of a road link to a new airport. The authorities had claimed that the Temuans and other ‘Orang Asli’ or ‘first peoples’ were merely tenants on state land and therefore not entitled to any compensation. Malaysia’s Court of Appeal affirmed the Temuans' rights to ownership of their land, and ordered a developer, the Malaysian government and a government agency to pay the tribe substantial compensation.
