SUMMARY OF ISSUES IN COURT CASE

1. In 1885 the area now known as the Central Kalahari Game Reserve became part of the British Protectorate of Bechuanaland.

2. Under the colonial law of the time, the pre-existing rights of the indigenous inhabitants of an acquired territory remained in place unless and until they were extinguished by the British authorities.  

3. In 1885 the Basarwa had already occupied the CKGR for many years, under a system of traditional land usage which recognised the exclusive rights of particular bands to particular territories.

4. Those rights were not extinguished by the Protectorate, and remained in force when Botswana was declared independent in 1966.   They have not been extinguished by any legislation enacted since that date. 

5. On the contrary, the right of the Basarwa to continue to occupy the land in the CKGR is now protected by several provisions the Constitution of Botswana.   In particular section 14 gives the Basarwa a right to reside in the CKGR that the Government of the day cannot take from them. 

6. There are other strands to the Basarwa claim.    Even if they had no legal right to live in the CKGR (which they do not accept), the Basarwa were undoubtedly in possession of their settlements at the date of the relocations.  They argue that they were deprived of that possession against their free will, and that they are therefore entitled to be restored to their possessions under the doctrine of “spoliation”.  

7. The Basarwa also maintain that the Government has used the powers conferred upon it by the National Parks and Game Reserve Regulations effectively to force them out of the Reserve.  The Regulations were never intended for such a purpose. The abuse of these powers will form another head of the Basarwa claim.  

8. For two years the Basarwa negotiated with the Government about a Management Plan for the Reserve. These negotiations were close to producing an agreement under which the settlements inside the Reserve would have had their own “community use zones”.  Residents could have continued to hunt and gather in these zones, and could have launched projects to generate much needed revenue.  

9. The Government’s unilateral decision to withdraw basic services brought these negotiations to a grinding halt, and they have never been resumed.   Instead the Government has produced another management plan on which the Basarwa have not been consulted.  This plan has air-brushed the Basarwa out of the Reserve.  It pretends that those who have remained in or returned to the Reserve simply do not exist.   It absolutely prohibits any form of hunting, it outlaws the cultivation of any crops and it bans all domestic livestock.  Its purpose is to make it impossible for residents to remain in the Reserve. 

10. The Basarwa will argue that these actions constitute a breach of their “legitimate expectations” and are therefore unlawful. 

11. The Government has sought to justify its conduct on various grounds:  It has invoked the need to protect the viability of the wildlife population in the Reserve; the prohibitive cost of the provision of basic services to the settlements; its desire to introduce the Basarwa to the mainstream of Botswana society. The Basarwa will say that none of these reasons is supported by the evidence; and that even if any or all of them were true, they could not make lawful actions of the Government which would otherwise be unlawful.  

12. Ultimately, however, this case raises only one fundamental question:  Is it for the Government to tell the Basarwa how and where they should live their lives, or are the Basarwa to be allowed to make those decisions for themselves?  The test of a mature democracy is its ability to tolerate and respect the choices made by its minorities, and to resist the temptation to impose upon them a way of life they may not want and do not seek.  

